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Executive Summary
1. The United Kingdom is required under the Habitats Directive1 to contribute to a
‘coherent European ecological network’ of protected areas across the EU, called
the Natura 2000 network.2
2. This network consists of Special Areas of Conservation3 (SACs) designated under
the Habitats Directive and Special Protection Areas4 (SPAs) classified under the
Birds Directive5. To further one of the main goals of the Habitats Directive
(maintaining or restoring, at favourable conservation status natural habitats and
species of wild fauna and flora of Community interest6), SACs must be selected by
each Member State to contribute to the Natura 2000 network which will enable the
natural habitats (listed in Annex I) and the habitats of the species (listed in Annex
II) to achieve or maintain favourable conservation status.
3. The harbour porpoise is listed in Annex II of the Habitats Directive and candidate
SACs hosting the harbour porpoise are to be proposed by the UK Government to
the European Commission on the basis of the scientific criteria set out in Stage 1
of Annex III of the Habitats Directive.7
4. Formally, and under EU law, the UK, rather than its devolved administrations, is
responsible for ensuring compliance with its obligations arising out of the Treaties,
even though within the UK, implementation of the Habitats Directive has been
devolved to each of the country administrations.
5. Article 3(2) of the Habitats Directive requires that ‘each Member State must
contribute to the creation of Natura 2000 in proportion to the representation within
its territory of the natural habitat types and the habitats of species’. Criterion (a) in
Annex III requires an assessment of ‘size and density of the population of the
species present on the site in relation to the population present within the national
territory’. According to European guidance, a population may only be excluded
from consideration from site selection where the ‘species population are too small
to be naturally viable, or where they occur only as vagrants’.8 The guidance also
suggests that if a proportion of the national population present within the area can
be ascertained to represent a percentage of anything above zero, then this could
result in qualification of a species for representation within an SAC.9

1

Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora [1992] OJ L206/7 (Habitats
Directive).
2
Art 3 Habitats Directive.
3
Art 3(1) Habitats Directive.
4
Art 4(1) and 4(2) Birds Directive.
5
Council Directive 2009/147/EC on the conservation of wild birds (the Birds Directive).
6
Art 2(2) Habitats Directive.
7
Art 4(1) Habitats Directive.
8
A vagrant is generally considered to be a species outside its natural range.
9
European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.4.1.
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6.

Article 4(1) of the Habitats Directive further requires that for mobile marine
species ranging over wide areas (such as the harbour porpoise) ‘such sites will be
proposed only where there is a clearly identifiable area representing the physical
and biological factors essential to their life and reproduction.’ It is the UK’s
interpretation of what satisfies this test that has often restricted mobile marine
species SAC selection in the UK.10

7. In response to difficulties experienced in identifying SACs for mobile marine
species, uniform principles were developed by an ad hoc working group of the EC
Habitats Committee in December 2000 (the Additional Indicators).11 This meeting
considered potential selection criteria for protected areas for migratory marine
species, using the harbour porpoise as a benchmarking exercise. The working
group concluded that it was possible to identify areas representing crucial factors
for the life cycle to this species on the basis of Additional Indicators. The
Additional Indicators are summarised at Section 2.3 of this report.
8. The Additional Indicators must be applied with flexibility. This is consistent with
their design and purpose. Depending on the type of data available for each
Member State, different indicators need to be applied to determine whether a site
is essential to the lifecycle of a species.
9. Further, Article 18(2) of the Habitats Directive requires Member States to pay
particular attention to and encourage the necessary research and scientific work to
achieve SAC selection. Marine SACs must be selected to protect the harbour
porpoise using the best available scientific evidence.
10. Arguably, the relevant scientific evidence is available in the UK to meet the Article
4(1) test and to select SACs to protect the harbour porpoise. For example, there is
compelling evidence that demonstrates that the UK seas provide critical habitats
for the harbour porpoise in northwestern Europe.12 Recent studies have further
shown that the west coast of Scotland has one of the highest densities of harbour
porpoises in Europe.13
11. However, even were that not held to be so, the application of the precautionary
principle would mean that marine SAC selection should still occur even where
there is scientific uncertainty in relation to whether the site is ‘essential’ to life
and reproduction.
12. The Bern Convention14 is also an integral part of EU law that both the EU and
Member States must comply with as a matter of EU law. The Bern Convention’s
10

See for example Caroline Turnbull, Kerry Howell and Charlotte Johnston, ‘Marine Naura 2000’ http://jncc.defra.gov.uk/PDF/comm05P10.pdf
pp 63 > accessed 23 April 2013.
11
EC Habitats Committee, Hab 01/05.
12
See for example Clark et al, ‘Towards Marine Protected Areas for Cetaceans in Scotland, England and Wales’ (2010) Report from WDCS
Scotland and Critical Habitat/MPA Programmes; http://jncc.defra.gov.uk/page-5717.
13
Booth CG, Embling C, Gordon J, Calderan SV, Hammond PS (2013) Habitat preferences and distribution of the harbour porpoise
Phocoena phocoena west of Scotland. Mar Ecol Prog Ser 478:273-285.
14
Convention on the Conservation of European Wildlife and Natural Habitats, Bern 19.IX.1979.
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structure is similar to that of the Habitats Directive and also contains site protection
requirements. However, the Bern Convention does not contain the Habitats
Directive Article 4(1) mobile marine species test for designation of protected areas.
It is of more general application. Given that the Bern Convention is an integral part
of EU law, compliance with the Bern Convention can be achieved through an
interpretation of the Habitats Directive that satisfies the Bern Convention.
13. In addition to site protection measures, the Habitats Directive requires the UK
Government to establish a system of strict species protection for animal species
listed in Annex IV(a) of the Directive, which includes all cetaceans.15 Therefore, in
addition to the requirement to designate SACs for the harbour porpoise, the UK
Government must protect the harbour porpoise across its whole territory.
14. An estimated 90% of the European population of the harbour porpoise is found in
UK waters16 and there are 34 SACs with marine components, which have been
proposed by the UK Government in which the harbour porpoise is known to be
present. However, for all but one of these SACs, the harbour porpoise has been
declared as a non-significant species. This means that for 33 marine SACs, the
harbour porpoise has not qualified under the UK assessment process to be
granted protection as an SAC feature.
15. The UK Government is in breach of the Habitats Directive and international law in
respect of harbour porpoise SAC selection because:
a. The UK Government has chosen to focus on individual threat and impact
reduction in respect of the harbour porpoise over and above
implementation of site protection and selection of SACs to benefit the
harbour porpoise.
b. The UK Government is using a bio-geographical reference area over and
above its national obligation to select harbour porpoise SACs. Article 3(2),
Article 4(1) and Annex III of the Habitats Directive all require a Member State
to select harbour porpoise SACs on the basis of the population of harbour
porpoises that exist in the UK’s national waters. Once a Member State’s
national obligations have been met, it is then open to the Member State (and
indeed necessary) to consider the bio-geographical region within which a
proposed site exists. However, bio-geographical considerations must come
after Member States have proposed a national list of sites and must not be
used to evade national harbour porpoise SAC selection.

15

Art 12 Habitats Directive.
Dolman, S.J., Clark, J., Eisfeld-Pierantonio, S., Green, M., Hodgins, N., Tetley, M. and Champion, A. 2013. Making space for porpoises,
dolphins and whales in UK seas: The need for marine protected areas for cetaceans, including Harbour Porpoise Special Areas of
Conservation. A WDC Report; p.5.
16
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c. The Additional Indicators are either completely ignored by the UK Government
or are interpreted in such a way so as to render them meaningless.
d. The harbour porpoise has been excluded as a qualifying feature in 33
SACs in which they are known to exist. For each of these 33 SACs, the
harbour porpoise exists within their natural range; their exclusion must
therefore be re-evaluated applying the correct legal tests.
e. The UK has failed to apply the best available scientific information and
accept the role of the precautionary principle in selecting SACs.
f.

The UK Government has not undertaken the necessary research and
scientific work to achieve harbour porpoise SAC selection under Article 18
of the Habitats Directive.
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Recommendations
1. The UK Government must improve its implementation of the SAC selection process under
the Habitats Directive in relation to harbour porpoises. To achieve this, the following
breaches must be rectified:
1.1. The UK Government must implement both the site protection regime (designation of
SACs) and the strict species protection regime to benefit the harbour porpoise in UK
seas.
1.2. A Member State’s obligation to restore or maintain favourable conservation status
(FCS) for the harbour porpoise under the Habitats Directive applies to its entire
national harbour porpoise population. The UK Government must amend its approach
with regard to ‘biologically meaningful’ populations to reflect this. Selection of harbour
porpoise SACs must take place on the basis of the proportion of harbour porpoise
habitat at a particular site to the overall representation of harbour porpoise habitat
within the UK’s territory as a whole.
1.3. The UK Government must apply a broad and purposive interpretation of Article 4(1) in
respect of wide ranging mobile marine species such as the harbour porpoise. Not to
do so, would put the UK in breach of its international law obligations under the Bern
Convention.
1.4. The scientific process that must be applied as the basis for proposing harbour
porpoise SACs must use the best available scientific evidence. The best available
evidence is set out in this report at Section 2.6
1.5. Site selection should still occur even where there is scientific uncertainty in relation to
whether the site is ‘essential’ for life and reproduction in accordance with the
precautionary principle.
1.6. Scientific work necessary for the identification and management of harbour porpoise
SACs must be improved in accordance with Article 18(2) of the Habitats Directive.
2. SACs in the UK that include the harbour porpoise as a ‘D’ (non-qualifying feature) must be
re-evaluated and assessed applying the correct legal tests.
3. New harbour porpoise SACs must be proposed applying the best available evidence.
Please refer to WDC report for further detail in relation to an identification of areas of critical
habitat that may be suitable for harbour porpoise SAC selection in UK waters.
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1. Introduction
1.1 The issue
1.1.1

ClientEarth and Whale and Dolphin Conservation are concerned that the
Habitats Directive has not been appropriately implemented by the United
Kingdom in respect of selection of SACs to protect the harbour porpoise.

1.1.2

The UK Government has applied an overly restrictive interpretation of the
Habitats Directive in respect of SAC selection for mobile marine species
and has not applied the correct legal tests in determining harbour porpoise
SAC selection.

1.1.3

It is recognised and acknowledged that there are challenges in designating
SACs for wide ranging mobile marine species such as the harbour porpoise.
There are, however, a number of recent scientific studies in which cetacean
conservation experts have identified areas in UK waters that are essential to
the life and reproduction of the harbour porpoise.17

1.1.4

This report sets out the legal requirements in selecting and designating
SACs to protect the harbour porpoise under the Habitats Directive and
places these obligations in the context of the Bern Convention (to which the
EU is a party) and the overarching principles of EU environmental law, which
the EU and its Member States must therefore comply with.

1.1.5

The report then considers how the Habitats Directive harbour porpoise SAC
selection process is applied in practice across different Member States using
Denmark and Germany as best practice examples.

1.1.6

Finally, site selection for harbour porpoises in the UK is reviewed and the
UK example is compared to best practice in Europe. The report analyses the
UK approach using the case study of the Dogger Bank and considers
whether the UK implementation of the Habitats Directive complies with the
law. The report concludes that the UK approach does not comply with
European law.

17

See Clark et al, ‘Towards Marine Protected Areas for Cetaceans in Scotland, England and Wales’ (2010) Report from WDCS Scotland and
Critical Habitat/MPA Programmes; ; Dolman, S.J., Clark, J., Eisfeld-Pierantonio, S., Green, M., Hodgins, N., Tetley, M. and Champion, A.
2013. Making space for porpoises, dolphins and whales in UK seas: The need for marine protected areas for cetaceans, including Harbour
Porpoise Special Areas of Conservation. A WDC Report; and PGH Evans and JS Prior, ‘Protecting the harbour porpoise in UK seas,
Identifying a network of draft SACs for the harbour porpoise in the UK’ August 2012; http://www.wwf.org.uk/wwf_articles.cfm?unewsid=6225 >
accessed 23 May 2013.
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2. Habitats Directive legal obligations
2.1. Favourable conservation status (FCS)

18
19
20
21
22
23

2.1.1

The main aim of the Habitats Directive is to ‘contribute towards ensuring
biodiversity through the conservation of natural habitats and of wild fauna and
flora in the European territory of Member States’.18 Measures under the
Habitats Directive have to be ‘designed to maintain or restore, at favourable
conservation status, natural habitats and species of wild fauna and flora of
Community interest’.19

2.1.2

This is achieved through two primary and complementary regimes. Firstly,
Member States must contribute to the creation of the Natura 2000 network,
which must be established to conserve the natural habitats listed in Annex I, as
well as the habitats of species listed in Annex II (which includes the harbour
porpoise).20 Secondly, the Habitats Directive also requires the UK Government
to establish a system of strict species protection for animal species listed in
Annex IV(a) of the Directive, which includes all cetaceans.21 Therefore, in
addition to the requirement to designate SACs for the harbour porpoise, the UK
Government must implement measures to protect the harbour porpoise across
its whole territory.

2.1.3

Within the provisions on conservation of natural habitats and habitats of
species is an obligation to undertake surveillance of the conservation status of
Annex I habitats and Annex II species.22

2.1.4

Article 18 of the Habitats Directive includes research obligations and requires
Member States (along with the European Commission) to ‘encourage the
necessary research and scientific work having regard to the objectives set out
in Article 2 and the obligation referred to in Article 11’. Particular attention must
also be paid to the scientific work necessary for the implementation of the
Natura 2000 network.23

Art 2(1) Habitats Directive.
Art 2(2) Habitats Directive.
Arts 3-11 Habitats Directive.
Art 12 Habitats Directive.
Art 11 Habitats Directive.
Art 18(2) Habitats Directive.
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2.2 Obligation to select SACs
2.2.1

Article 3 of the Habitats Directive sets out the obligation to establish a coherent
European ecological network of SACs and this network is to be composed of
‘sites hosting the natural habitat types listed in Annex I and habitats of the
species listed in Annex II.’24

2.2.2

Article 3(2) of the Habitats Directive requires that ‘each Member State must
contribute to the creation of Natura 2000 in proportion to the representation
within its territory of the natural habitat types and the habitats of species’.
Article 4(1) goes on to say that ‘[o]n the basis of the criteria set out in Annex III
(Stage 1) and relevant scientific information, each Member State shall propose
a list of sites indicating which natural habitat types in Annex I and which
species in Annex II that are native to its territory the sites host.’

2.2.3

Annex II and Annex IV of the Habitats Directive were established and have
been refined by species experts since the enactment of the Habitats Directive.
The harbour porpoise has been specifically chosen for listing in both Annexes
II and IV. This means that the harbour porpoise is a species that must get the
benefit of both site protection and strict species protection. EU guidance on
strict species protection under the Habitats Directive confirms that ‘a twofold
regime applies to Annex II/IV species’25 and goes on to say that species listed
in both Annexes II and IV ‘should benefit from both approaches: protection
under the section on “[c]onservation of natural habitats and habitats of
species”, in particular the measure envisaged under Article 6, and the strict
protection system envisaged under Article 12.’26

2.2.4

The European Court of Justice has made a number of significant decisions
relating to the designation of SACs, and Member States have been found to be
in breach of the Habitats Directive for failing to propose sufficient SACs.27 The
European Court has also ruled that ecological interests are the sole deciding
factor for the designation of sites.28

2.2.5

Therefore, it is incumbent on the UK Government to propose a list of candidate
SACs that host the harbour porpoise, in proportion to the overall representation
of harbour porpoise within its territory, on the basis of the criteria set out in
Annex III. This is referred to as ‘Stage 1’ in the designation process and relates
to selecting sites at a national level.

24

Art 3(1) Habitats Directive.
European Commission, Guidance Document on the strict protection of animal species of Community interest under the Habitats Directive
92/43/EEC (February 2007).<http://ec.europa.eu/environment/nature/conservation/species/guidance/pdf/guidance_en.pdf > accessed 3 May
2013, p.15.
26
European Commission, Guidance Document on the strict protection of animal species of Community interest under the Habitats Directive
92/43/EEC (February 2007). <http://ec.europa.eu/environment/nature/conservation/species/guidance/pdf/guidance_en.pdf > accessed 3 May
2013, p.15.
27
Case C-67/99, Commission v. Ireland [2001] ECR I-5757, Case C-71/99, Commission v. Germany [2001] ECR I-5811, Case C-220/99,
Commission v. France [2001] ECR I-5831.
28
Case C-371/98, First Corporate Shipping [2000] ECR I-9235 (Severn estuary case).
25

9

Harbour porpoise Special Areas of Conservation
Revised November 2013

2.2.6

The stage 1 assessment criteria for Annex II species as set out in Annex III
are:
a. size and density of the population of the species present on the site in
relation to the population present within the national territory;
b. degree of conservation of the features of the habitat which are important for
the species concerned and restoration possibilities;
c. degree of isolation of the population present on the site in relation to the
natural range of the species; and
d. global assessment of the value of the site for conservation of the species
concerned.

2.2.7

Article 4(1) of the Habitats Directive further requires that for mobile marine
species ranging over wide areas (such as the harbour porpoise) ‘such sites will
be proposed only where there is a clearly identifiable area representing the
physical and biological factors essential to their life and reproduction.’ It is the
satisfaction of this test that has often restricted mobile marine species SAC
selection in the UK.29

2.2.8

The Commission has created a standard data form that must be completed by
each Member State when proposing SACs under Article 4(1)30 and requires
Member States to include within it ‘a map of the site, its name, location, extent
and the data resulting from application of the criteria specified in Annex III
(Stage 1)’.31

2.2.9

Within the standard data form, the Commission has adopted a system of ‘A’-‘D’
grading for site selection purposes for Annex II species. Each of the Annex III
criteria listed above will score a grade pursuant to the grading criteria set out in
the Commission’s Explanatory Notes.32 An overall ‘A’-‘B’ grade means that an
Annex II species has been identified as a primary reason for site selection; a
‘C’ grade will mean that the species is a ‘qualifying feature’ (but not the primary
reason for selection); and a ‘D’ grade will mean that the species has a ‘nonsignificant’ presence and so will not be included within the conservation
objectives and management measures for the site.

2.2.10 The Commission proposes that the optimal measure to evaluate national
population, relevant to the ‘population size and density’ criterion listed at
29

See for example Caroline Turnbull, Kerry Howell and Charlotte Johnston, ‘Marine Naura 2000’ http://jncc.defra.gov.uk/PDF/comm05P10.pdf
pp 63 > accessed 23 April 2013.
30
Commission Implementing Decision of 11 July 2011 concerning a site information format for Natura 2000 sites OJ 198, 30/07/2011.
31
Article 3(1) Habitats Directive.
32
Commission Implementing Decision of 11 July 2011 concerning a site information format for Natura 2000 sites OJ 198, 30/07/2011.
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paragraph 2.2.6(a) above would be a percentage that represents the ratio of
the population occurring at the proposed site in comparison to the population in
the national territory as a whole. To achieve a ‘C’ grade the population of a
species at the site, compared to national population, would be anything above
0% and below 2%. This range moves upwards following a progressive model.
For a ‘B’ grade the percentage range is between 2%-15% of the national
population and for an ‘A’ grade between 15%-100%.
2.2.11 EU guidance further confirms that where ‘Annex II species populations are too
small to be naturally viable, or where they occur only as vagrants, Member
States may exclude them from consideration for site selection.35 A vagrant is
generally considered to be a species outside its natural range.36 It therefore
follows that, unless a species population is too small to be naturally viable, or
where they occur outside of their natural range, they should not be graded ‘D’
under the ‘size and density’ criterion.
2.2.12 Where a species is classified as a ‘qualifying feature’ (by virtue of a ‘C’ grade
or above) it obtains the benefit of protective measures under Article 6 of the
Habitats Directive. This includes for example, the need to consider any
adverse affect on the harbour porpoise when carrying out a required
appropriate assessment for any proposed plan or project likely to have a
significant effect on the site, under Article 6(3).
2.2.13 The second stage of the SAC designation process is set out in Article 4(2),
whereby once sites are identified at a national level, their ‘Community
importance’ (see definition below) is assessed at EU or bio-geographical level
on the basis of the Stage 2 criteria, also set out in Annex III. The Commission
then, as agreed with each Member State, establishes a draft list of sites of
Community importance drawn from the Member State’s list, which must
subsequently be designated as SACs by Member State. The EU has nine biogeographic regions. A site of Community importance is defined under the
Habitats Directive as:
‘a site which, in the bio-geographical region or regions to which it belongs,
contributes significantly to the maintenance or restoration at a favourable
conservation status of a natural habitat type in Annex I or Annex II and may
also contribute significantly to the coherence of Natura 2000 referred to in
Article 3, and/or contributes significantly to the maintenance of biological
diversity within the bio-geographical region or regions concerned.’

35

European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.4.1.
36
European Commission, Guidance Document on the strict protection of animal species of Community interest under the Habitats Directive
92/43/EEC (February 2007) <http://ec.europa.eu/environment/nature/conservation/species/guidance/pdf/guidance_en.pdf > accessed 3 May
2013, p.11.
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2.2.14 The Annex III Stage 2 process relates to assessment of national lists at EU or
bio-geographical level and importantly, must come after a national list has first
been created by the Member State. Also importantly, Annex III Stage 2 is lead
by the Commission in agreement with each Member State. Whatever the
outcome may be in EU phase - Stage 2 - of the site selection process, the law
is very clear that the initial site selection by Member States must be by
reference to the importance (proportions as set out above) to national
populations of a species. Normally, the national (Stage 1) candidate sites will
generally be included in the European list of sites of Community importance
following Stage 2.
2.2.15 For these reasons, this report considers the first stage of the process only, that
is, each Member States’ obligation to select eligible sites at a national level.

2.3

Additional Indicators

2.3.1

In response to difficulties experienced in identifying SACs for mobile marine
species, uniform principles were tentatively developed by an ad hoc working
group of the EC Habitats Committee in December 2000 (the Additional
Indicators).37

2.3.2

This meeting considered potential selection criteria for protected areas for
migratory marine species, using the harbour porpoise as a benchmarking
exercise. It was acknowledged at this meeting that selection of SACs for
mobile marine species was challenging. However, the working group
concluded that it was possible to identify areas representing crucial factors for
the life cycle to this species on the basis of the following identifiers:
a. the continuous or regular presence of the species (subject to seasonal
variations);
b. good population density (in relation to neighbouring areas);
c. high ratio of young to adults during certain periods of the year; and
d. other biological elements that are characteristic, such as very developed
social and sexual life.

2.3.3

The Additional Indicators were published in the European Commission’s
marine guidelines in 2007. 38

37

EC Habitats Committee, Hab 01/05.
European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.3.1. <http://ec.europa.eu/environment/nature/natura2000/marine/docs/marine_guidelines.pdf>
accessed 16 May 2013.
38
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2.3.4

As official guidance, the Additional Indicators are not intended to be legally
binding. They have been created to establish guiding principles to help
Member States to satisfy the test in Article 4(1) of identifying areas for mobile
marine species ‘representing the physical and biological factors essential to
their life and reproduction’.

2.3.5

The Additional Indicators were left open and flexible to allow for a pragmatic
approach to selecting SACs for mobile marine species.39 The fourth indicator
clearly states that ‘other biological elements that are characteristic’ can be
considered and therefore it is possible, and even desirable, for Member States
to use other additional appropriate criteria or proxies which may not be listed in
the Additional Indicators to select sites for the harbour porpoise. The available
data for each Annex II mobile marine species would influence the relevant
biological characteristics and indicators that are relied on by Member States
when identifying SACs.

2.4

National Population

2.4.1

As shown above in Section 2.2, Article 3(2) of the Habitats Directive requires
that ‘each Member State must contribute to the creation of Natura 2000 in
proportion to the representation within its territory of the natural habitat types
and the habitats of species’. Further, Annex III Stage 1 criteria for site
assessment for Annex II species very clearly require designation of SACs on
the basis of national population. Criterion a) states that ‘size and density of the
population of the species present on the site in relation to the population
present within the national territory’ must be considered (emphasis added).

2.4.2

The test of representation at a national level is also re-iterated in the European
Commission guidance.40

2.4.3

Therefore, the test that a Member State must apply in selecting SACs for
Annex II species is clearly by reference to the national population. It is not
possible under the Habitats Directive for a Member State to assess the
importance of a site by reference to a bio-geographic scale other than by
reference to its national consideration. A consideration of the importance of a
site at a bio-geographical scale is the test that the Commission must apply (in
agreement with each Member State) at a later stage of the selection process
(Stage 2) once the initial site selection on the basis of national population has
already happened.

39

PGH Evans and JS Prior, ‘Protecting the harbour porpoise in UK seas, Identifying a network of draft SACs for the harbour porpoise in the
UK’ August 2012 http://www.wwf.org.uk/wwf_articles.cfm?unewsid=6225 > accessed 23 May 2013, p.26.
40
European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.4.1.
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2.4.4

A Member State must comply with its Stage 1 selection process first and
foremost, and it is each Member State’s duty to submit to the Commission a
national list of sites by reference to its national population of habitat types listed
in Annex I and the habitats of species listed in Annex II.41

2.4.5

It is possible, and indeed encouraged and necessary under Article 4(2), for
Member States to consider the bio-geographic region within which the harbour
porpoise population exists. However, if a Member State was to skip the Stage
1 national territorial considerations and to progress automatically to biogeographical considerations, then this has the potential to effectively dilute a
Member State’s obligation to propose a list of sites at a national level.

2.4.6

Cetacean experts agree that it is not easy to make an exact estimate of the
population sizes of porpoises inhabiting UK seas.42 EU guidance addresses
the difficulties involved in obtaining national population percentages in offshore
waters and states that:
‘Defining boundaries for ‘sites’ in offshore waters which support a given
percentage of the national population of some mobile species may be
difficult due to the lack of obvious natural boundaries (such as coast,
topographical boundaries, etc.) in the open sea. The criterion is also
challenging to use in the offshore marine environment where populations
may often be distributed across several national boundaries. However,
recent progress in the use of geo-statistical techniques to identify
densities and distribution centres in space and time for mobile species
such as cetaceans ... can support the site selection for mobile marine
species’.43

2.4.7

Hoyt (2011) supports the European Commission in relation to the use of geostatistical methods and states that:
‘If used carefully, mainly in terms of starting with good data and with
some ground-truthing of results, [habitat spatial modelling] provides a
strong scientific basis for defining critical habitat and designing MPAs
[marine protected areas], and has some value in areas where cetacean
studies are patchy or minimal’.
An example of a habitat spatially modelling tool which could be used to
develop national population estimates, is Generalised Additive Modelling
(GAM), whereby data are used from distance sampling surveys to map the

41

Article 3(2).
See for example PGH Evans and JS Prior, ‘Protecting the harbour porpoise in UK seas, Identifying a network of draft SACs for the harbour
porpoise in the UK’ August 2012 http://www.wwf.org.uk/wwf_articles.cfm?unewsid=6225 > accessed 23 May 2013, p.27.
43
European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.4.1.
42
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spatial distributions of harbour porpoise populations (also known as line and
strip transects). Hoyt explains that spatial modelling involves two steps:

2.4.8

2.5

•

‘First, relative abundance is modelled as a function of habitat features.
This model identifies how much of the variability in relative abundance
can be explained by the habitat features included as model covariates
and, therefore, which features have an important influence on
cetacean distribution and which do not.’

•

‘Second, the fitted model is extrapolated to the whole area to generate
a map of predicated relative abundance, equivalent to a map of relative
habitat use.’44

The UK’s approach to using geo-statistical methods when selecting harbour
porpoise SACs is further analysed below at Section 3.4.

Relationship between the Habitats Directive and
the Bern Convention

2.5.1

The Bern Convention45 is an international environmental convention, which
was adopted in Bern, Switzerland, in 1979 and came into force on 1 June
1982. The European Union approved the Bern Convention through a Council
46
decision in 1981. Most commentators agree that the Habitats Directive is the
means by which Europe fulfils its obligations under the Bern Convention.47

2.5.2

Under EU law, Article 216(2) of the Treaty on the Functioning of the European
Union (TFEU)48 makes international agreements concluded by the European
Union binding on all EU institutions and Member States. Settled EU case law
further confirms that ‘the provisions of such an [international] agreement form
an integral part of the Community legal order once the agreement has entered
49
into force’.

2.5.3

Pursuant to the principle of sincere cooperation set out in Article 4(3) of the
50
Treaty on the European Union (TEU), the Union and Member States must
assist each other in ‘carrying out tasks which flow from the Treaties’, and

44

E. Hoyt, Marine Protected Areas for Whales, Dolphins and Porpoises: A world handbook for cetacean habitat conservation and planning
(Earthscan 2011).
45
Convention on the Conservation of European Wildlife and Natural Habitats, Bern 19.IX.1979.
46
Dec.82/72 of 3 December 1981 [1982] OJ L38/1.
47
See for example Gregory Jones, ‘The Bern Convention and the Origins of the Habitats Directive’ in Gregory Jones QC (ed), The Habitats
th
Directive, A Developer’s Obstacle Course? (Hart Publishing Ltd 2012); Ludwig Krämer, EU Environmental Law (7 edn, Sweet and Maxwell
2011), 5-16, 192; and also Clare Coffey and Saskia Richartz, ‘The EU Habitats Directive: Generating Strong Responses’ (Project Deliverable
No.D17 March 2003 Institute for European Environmental Policy).
48
Consolidated Version of the Treaty on the Functioning of the European Union [2010] OJ C83/79.
49
Case T-115/94 Opel Austria GmbH v Council [1997] ECR II-39 (‘Opel’), paras 49 and 101; see also Case C-181/73 Haegeman v Belgium
[1974] ECR 449 (‘Haegeman’), paras 3-5; Case 12/86 Meryem Demirel v Stadt Schwaebisch Gmuend [1987] ECR 3719 (‘Demirel’), para 7.
50
[2008] OJ C115/1.
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Member States must take all appropriate measures to ensure fulfilment of EU
law obligations.
2.5.4

Moreover, the provisions of the Bern Convention will rank between primary and
secondary EU law, which means that its provisions prevail over other EU
51
regulations and directives.

2.5.5

Therefore, interpretation of the Habitats Directive must legally take into
consideration the Bern Convention provisions so that both can be complied
with.

2.5.6

The main aim of the Bern Convention is to ensure conservation and protection
of wild plant and animal species and the conservation of endangered natural
habitats.52 The Bern Convention’s structure and approach is reflected in that of
the Habitats Directive, for example in the double-pronged approach taken to
wildlife conservation through the provision for protected areas and the
introduction of strict species protection measures. Importantly, the Bern
Convention does not contain the Habitats Directive’s additional requirement
that ‘for aquatic species which range over wide areas, such sites will be
proposed only where there is a clearly identifiable area representing the
physical and biological factors essential to their life and reproduction’.

2.5.7

Instead, the corresponding Article 4(3) of the Bern Convention requires that
parties must ‘give special attention to the protection of areas that are of
importance for the migratory species specified in [Appendix] II … and which
are appropriately situated in relation to migration routes, as wintering,
staging, feeding, breeding or moulting areas’ (emphasis added).

2.5.8

Because the EU and Member States must comply with the Bern Convention,
and because the Bern Convention does not contain the additional requirement
mentioned above in relation to wide ranging mobile marine species and
protected areas, it would be wholly compatible with the Habitats Directive, and
at the same time ensure compliance with the Bern Convention (and EU law), to
interpret this particular component of Article 4(1) in such a way that considers
‘migration routes, wintering, staging, feeding, breeding or moulting’ areas. An
open and flexible application of the Additional Indicators also provides an
example of how Article 4(1) can be interpreted in accordance with the Bern
Convention.

2.6
51
52

Best available science and the precautionary principle
th

Ludwig Krämer, EU Environmental Law (7 edn, Sweet and Maxwell 2011) 5-02, 181.
Art 1(1) Bern Convention.

16

Harbour porpoise Special Areas of Conservation
Revised November 2013

2.6.1

Identification of marine SACs is predicated on the relevant scientific criteria set
out in Annex III of the Directive. Article 18(2) of the Habitats Directive requires
Member States to pay particular attention to and encourage the necessary
research and scientific work to achieve SAC selection.

2.6.2

Despite the general Article 18 obligations, data deficiencies and uncertainties
exist in respect of the harbour porpoise distribution and habitat needs. This
problem is prevalent across Europe and is not just a problem that exists in the
UK. The European Commission’s marine guidelines state that ‘the availability
of data at a regional scale on the distribution of Annex II species is very
sparse, and data are not available for all marine areas’.53

2.6.3

For these reasons, it is imperative that marine SACs are selected using the
best available evidence. There are a number of studies that have observed
harbour porpoise critical habitat in UK water over the past decade and these
include studies by Booth (2013),54 Clarke (2010)55 and Evans and Prior
(2012).56

2.6.4

Each of the above listed studies can be used to identify appropriate harbour
porpoise SACs that satisfy site selection under Article 4(1) of the Habitats
Directive.

2.6.5

Despite the availability of the above studies, data deficiencies and
uncertainties do still exist for the harbour porpoise and as such the application
of the precautionary principle further supports the requirements for selection of
a number of sites for harbour porpoises in UK waters.

2.6.6

Article 191(2) TFEU requires that European environmental policy must be
based on the precautionary principle and on the principle that preventative
action should be taken. The precautionary principle is therefore one of the
foundations of the high level of protection pursued by European policy on the
environment.

2.6.7

Further, the European Court of Justice has emphasised the importance of the
precautionary principle when interpreting the Habitats Directive. One of the
leading decisions from the Court of Justice confirming this principle is the
Waddenzee decision. In this case the correct interpretation of Article 6 was

53

European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.3.1. <http://ec.europa.eu/environment/nature/natura2000/marine/docs/marine_guidelines.pdf>
accessed 16 May 2013.
54
Booth CG, Embling C, Gordon J, Calderan SV, Hammond PS (2013) ‘Habitat preferences and distribution of the harbour porpoise
Phocoena phocoena west of Scotland’. Mar Ecol Prog Ser, Vol. 478: 273-285.
55
Clark et al, ‘Towards Marine Protected Areas for Cetaceans in Scotland, England and Wales’ (2010) Report from WDCS Scotland and
Critical Habitat/MPA Programmes; http://jncc.defra.gov.uk/page-5717.
56
PGH Evans and JS Prior, ‘Protecting the harbour porpoise in UK seas, Identifying a network of draft SACs for the harbour porpoise in the
UK’ August 2012 http://www.wwf.org.uk/wwf_articles.cfm?unewsid=6225 > accessed 23 May 2013.
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considered and the court ruled that it is with reference to the precautionary
principle that the Habitats Directive must be interpreted.57
2.6.8

2.7

Identification of marine SACs to protect the harbour porpoise must therefore still
occur even where there is scientific uncertainty in relation to whether the site is
‘essential’ for life and reproduction. Reliance on expert judgment is also important
in data limited situations and this is supported by European guidelines.58

Examples from Germany and Denmark

2.7.1

Germany has used the Additional Indicators in accordance with EU guidance in
its decisions designating harbour porpoise SACs. Germany has applied the
Additional Indicators, and, in applying Additional Indicator (c) ‘high ratio of
young to adults during certain periods of the year’, the Germans also looked to
the biology of the harbour porpoise and concluded that certain behaviours, for
example high density during the important times for reproduction, were an
appropriate proxy to conclude that sites were essential to life and
reproduction.59 This is an important link to make for the harbour porpoise, as it
is a species for which it is incredibly difficult to detect the presence of young.
This is because the harbour porpoise tends to be inconspicuous on the water
surface and young are even harder to detect because in the first 1-2 months of
life, a new-born porpoise travels very closely to its mother.60

2.7.2

Germany also found it necessary to apply additional considerations under
Additional Indicator (d) ‘other biological characteristic elements relevant to the
life cycle of the harbour porpoise’, for example a high proportion of sensitive
behaviour, including resting. It was reliance on the additional consideration that
ultimately made the identification and demarcation of sites possible.61

2.7.3

Further, Denmark also used an additional consideration under the Additional
Indicator (d), and site fidelity in a reproductive context was considered the key
aspect in ascertaining potential SACs.62

2.7.4

Both German and Danish examples of harbour porpoise SAC designation
show how Member States can apply the Additional Indicators to identify areas
which are essential to the life and reproduction of the harbour porpoise. In

57

Case C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse Verenining tot Bescherming van Vogels –v –
Staatssecretaris van Landbouw, Natuurbeheer en Visserij [2004] ECR I-07405 para 44.
58
European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.4.2.
59
JC Krause et al, ‘Rationale Behind Site Selection for the German EEZ’ in H von Nordheim, D Boedeker and JC Krause (eds), Progress in
Marine Conservation in Europe: NATURA 2000 Network in German Offshore Waters (Heidelberg, Springer Verlag, 2006) 71.
60
PGH Evans and JS Prior, ‘Protecting the harbour porpoise in UK seas, Identifying a network of draft SACs for the harbour porpoise in the
UK’ August 2012 http://www.wwf.org.uk/wwf_articles.cfm?unewsid=6225 > accessed 23 May 2013, p.33.
61
JC Krause et al, ‘Rationale Behind Site Selection for the German EEZ’ in H von Nordheim, D Boedeker and JC Krause (eds), Progress in
Marine Conservation in Europe: NATURA 2000 Network in German Offshore Waters (Heidelberg, Springer Verlag, 2006) 72.
62
J Teilmann et al, High Density Areas for Harbour Porpoises in Danish Waters: NERI Technical Report No 657 (Aarhus, National
Environmental Research Institute 2008) 9.
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Denmark, by applying the additional signal of ‘site fidelity in a reproductive
context’ as the key consideration in ascertaining potential SACs, Article 4(1) of
the Habitats Directive is being interpreted purposely and in compliance with the
Bern Convention.
2.7.5

The German case also applies the precautionary principle and shows that even
though the evidence could not prove beyond a reasonable doubt that sites were a
calving area, there was sufficient information and biological indicators (which
included reliance on expert opinion) to conclude that sites should be considered to
represent a calving area and therefore ‘essential’ to the life and reproduction of the
species. Further, indirect evidence was relied on when assessing sites to protect
the harbour porpoise because many important features of the feeding and
reproduction biology of the harbour porpoise are still not fully understood. It was
therefore concluded that the higher population density in the Sylt Outer Reef areas
compared to neighbour areas, ‘gives indirect evidence for the present of important
habitat features for this species in that site (criterion b)”.63

2.7.6

In addition to identifying appropriate SACs for the harbour porpoise, both
Germany’s and Denmark’s available scientific data for identifying harbour porpoise
SACs appears to be more comprehensive that that available in the UK. In
Denmark, 64 porpoises were satellite tagged over the period 1997-2007 and ninehigh density areas were identified.64 Subsequent acoustic monitoring has
confirmed a number of these locations as persistent high-density areas, and the
Danish Government has nominated five candidate SACs.65

2.7.7

In Germany, harbour porpoise distribution and behaviour was studied using data
obtained from aerial surveys employing a method known as ‘quasi synoptic aerial
transect surveys’. The data obtained from the aerial surveys was then analysed by
geo-statistical techniques.66

2.7.8

The application of such methods in Germany, has enabled the German
Government to estimate the total harbour porpoise population. SACs in the
German EEZ of the North Sea are estimated to cover around 40% of the German
harbour porpoise population.67

2.7.9

In areas with higher occurrence of harbour porpoise, additional flights with a higher
spatial resolution were carried out, thus assisting the ability to estimate population
abundance. These data were completed and verified by historical data sets.68

63

JC Krause et al, ‘Rationale Behind Site Selection for the German EEZ’ in H von Nordheim, D Boedeker and JC Krause (eds), Progress in
Marine Conservation in Europe: NATURA 2000 Network in German Offshore Waters (Heidelberg, Springer Verlag, 2006) 75.
64
J Teilmann et al, High Density Areas for Harbour Porpoises in Danish Waters: NERI Technical Report No 657 (Aarhus, National
Environmental Research Institute 2008).
65
‘SAC Site Selection and Monitoring for Harbour Porpoise in UK Waters’, follow-up work to support the submission of PGH Evans and JS
Prior, ‘Protecting the harbour porpoise in UK seas, Identifying a network of draft SACs for the harbour porpoise in the UK’ August 2012 to the
European Commission.
66
JC Krause et al, ‘Rationale Behind Site Selection for the German EEZ’ in H von Nordheim, D Boedeker and JC Krause (eds), Progress in
Marine Conservation in Europe: NATURA 2000 Network in German Offshore Waters (Heidelberg, Springer Verlag, 2006) 74.
67
Ibid.
68
European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
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2.7.10 Both German and Danish survey and monitoring work to identify SACs are
examples of positive pursuit of Member States’ obligations under Article 18(2).

and Birds Directive (May 2007) para 4.3.1.
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3. The UK approach to implementing the Habitats Directive
A case study: The Dogger Bank
The Dogger Bank is a shallow area in the middle of the North Sea that overlaps the UK, Dutch,
German and Danish offshore EEZ. In the UK’s Dogger Bank SAC, the site has been selected to
protect sandbanks, and the harbour porpoise has been excluded as a qualifying species.
Germany and the Netherlands have also selected SACs at Dogger Bank, and both the German
and Dutch sites are also designated primarily to protect sandbank features. However, in
comparison to the UK, the German and Dutch Dogger Bank SACs include the harbour porpoise as
a qualifying feature.
A JNCC report estimates that the UK Dogger Bank site hosts around 5% of the UK harbour
porpoise population. (Pinn 2009) The German site holds an equivalent density or even a
proportionally lower density of harbour porpoises than the UK SAC. Despite this, the German
Dogger Bank site has been graded ‘B’ for harbour porpoises. JNCC’s approach to the harbour
porpoise SAC site selection has resulted in a ‘D’ non-qualifying grade because:
‘... comparison of the harbour porpoise annual sightings rate data at Dogger Bank dSAC, the
North Sea excluding the dSAC, and the North Sea as a whole indicate no significant
difference. As such this suggests that the Dogger Bank dSAC is no more important for
harbour porpoises than other parts of the North Sea.’ (Mendes 2009)
Further, JNCC have relied on SCANS II data1 to come to their conclusions. Crude estimates from
these data indicate that approximately 2.5% of the North Sea harbour porpoise population was
present within the Dogger Bank SAC in June/July 1994 and 4.6% in July 2005. The latter figure
suggests a greater than average density. However, JNCC conclude from personal comments, that
the differences observed were not sufficiently significant. (Pinn 2009) In a further report (Mendes
2009) JNCC state that according to the coefficients of variation, the differences observed were not
statistically different.
In applying the Additional Indicators for Dogger Bank, JNCC found the following:
a) Continuous or regular presence of the species (subject to seasonal variations): The
Dogger Bank is deemed to qualify under this test on the basis of proportion of population
within the site.
b) Good population density (in relation to neighbouring areas). Dogger Bank deemed
not to qualify on this guideline ‘as there is no evidence that harbour porpoise densities are
significantly higher than neighbouring areas’.
c) High ratio of young to adults during certain times of the year. JNCC conclude that
‘there is no evidence to support qualification under this criterion. Best available scientific
evidence shows that harbour porpoises give birth and nurture their young throughout their
range.’
d) Other biological elements that are characteristic, such as very developed social and
sexual life: ‘There are no other biological elements that are characteristic, since there is
no evidence that harbour porpoises use the area in any way that is different from other
areas.’
Note: SCANS II Data in the European Atlantic and North Sea small cetacean surveys undertaken on a broad
geographical scale but a limited temporal scale (i.e. 1 month snapshots taken 11 years apart).
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3.1 Achieving FCS for the harbour porpoise in the UK
3.1.1

The UK government’s approach to achieving FCS for the harbour porpoise was
presented by the Joint Nature Conservation Committee (JNCC) in December
2009, with a revised version of the presentation published in March 2010.69

3.1.2

As a result of devolution in the UK, responsibility for implementation of the
Habitats Directive has been devolved to each of the country administrations.
This includes the selection and designation of SACs. However, the UK as a
whole is responsible to the EU for complying with its obligations arising out of
the Treaties. The devolved administrations have no directive legal relationship
with the EU.

3.1.3

JNCC co-ordinate the statutory nature conservation bodies (SNCBs) across
the UK and the SNCBs provide advice to the devolved administrations on the
selection of SACs. JNCC has also been investigating selection of offshore
SACs in the UK’s Exclusive Economic Zone (EEZ)70 on behalf of Defra since
2002, following judicial clarification that the Habitats Directive applies to
Member States’ EEZs.71

3.1.4

JNCC’s 2009 presentation identified their five-step plan for assessing and
maintaining favourable conservation status of harbour porpoises as follows:
a. identifying and evaluating the risk of key threats;
b. monitoring the key threats;
c. implementing measures to reduce the identified threats and monitoring
their effectiveness;
d. undertaking wider surveillance and assessment of the species to prioritise
threats in a population context; and
e. identifying SACs where they accord with the relevant terms of Article 4(1)
of the Habitats Directive and carefully considering management measures
within sites and the wider implications outside sites.

69

JNCC Maintaining Favourable Conservation Status of Harbour Porpoise in UK Waters (March 2010)
<http://jncc.defra.gov.uk/PDF/comm09P21a.pdf> accessed 8 July 2013, p.10.
70
Under the United Nations Convention on the Law of the Sea, the EEZ extends from the territorial waters out to 200 miles from the
coastline. Coastal states have some sovereign rights over their EEZ and they have the right to exclusively exploit the resources
within their EEZ, see: United Nations Convention on the Law of the Sea 1982, I.L.M 1261 art 56, 58.
71
The first judicial consideration of this issue was advanced in 2000. The UK courts confirmed that on a purposive construction, the Habitats
Directive must extend beyond territorial waters, see R (on the application of Greenpeace) v Secretary of State for Trade and Industry (No.2)
[2000] 2 CMLR 94 (QBD) at para 117. The European Court of Justice further confirmed this position in 2005 in C-6/04 Commission v UK
[2005] ECR 1-9017.
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3.1.5

The above plan, at first sight, appears to incorporate each of the
complementary requirements of the Habitats Directive in relation to assessing
and maintaining FCS of the harbour porpoise. In practice, however, the
implementation of the plan over the past ten years has meant that there are
34 marine sites in which the harbour porpoise is present. However, only one
SAC features the harbour porpoise as a qualifying feature. There are
therefore 33 UK marine SACs, under which the harbour porpoise has not
been included as a qualifying feature and classified as a ‘D’/non-qualifying
feature.

3.1.6

According to a JNCC paper, at an Atlantic Bio-geographical Region meeting
(‘moderation meeting’) in 1999, the Commission advised the UK that its
national list of SACs had insufficient representation of Annex I habitats and
Annex II species. The Commission reportedly criticised the UK for only listing
selected habitats and species (those that the UK considered to be of
outstanding European importance) as SAC features. The Commission advised
that ‘every significant occurrence of an Annex I habitat or Annex II species on
each site [is] to be treated as a qualifying interest feature’.72

3.1.7

Through guidance, the Commission has further clarified that this means that
only if a species is a vagrant or the population too small to be naturally viable,
then a Member State may exclude the species from consideration for site
selection.

3.1.8

By not including the harbour porpoise as a qualifying feature in 33 out of 34
sites within which it exists within its natural range, JNCC does not seem to be
rectifying the issues raised by the Commission in 1999, in respect of harbour
porpoise representation.

3.1.8

JNCC’s five-step plan and how it has been applied in practice, is reviewed in
further detail in the following sections.

3.2 Selection of harbour porpoise SACs in the UK
3.2.1

As set out above at Section 2.2, it is necessary under EU law to protect
harbour porpoises through both strict protection measures and through the
designation of relevant sites.

3.2.2

However, the introductory paragraph setting out JNCC’s plan confirms JNCC’s
view that harbour porpoise conservation is best achieved through
concentration on threat/impact reduction combined with wider surveillance:

72

McLeod, CR et al, ‘The Habitats Direcitve: selection of Special Areas of Conservation in the UK’ published by JNCC dated 4 September
2009.
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‘Conservation efforts concentrating on threat/impact reduction coupled with
wider surveillance as a mechanism to assess progress and effectiveness
are most likely to achieve success’.73
3.2.3

JNCC’s view in respect of conservation of harbour porpoise habitat protection
is not supported by cetacean conservation experts. Most importantly, it is a
breach of the Habitats Directive.

3.2.4

The UK does not legally have any discretion to choose not to identify and
select SACs for Annex II species. Choosing to ignore implementation of the
site protection requirements in respect of an Annex II species and to instead
concentrate ‘on threat/impact reduction’ is an incorrect application of the
Habitats Directive.

3.3

Application of the Additional Indicators

3.3.1

Within a paper entitled ‘Threshold for Designation of Special Areas of
Conservation for Harbour Porpoise and Other Highly Mobile, Wide Ranging
Marine Species’, JNCC have created grades to apply to the Additional
Indicators. The Additional Indicators are set out at Section 2.3 of this paper.

3.3.2

An analysis of JNCC’s thresholds for the Additional Indicators is included
below. It is argued that JNCC’s thresholds are too restrictive and this is
resulting in an unlawful implementation of the Habitats Directive in respect of
harbour porpoise SAC selection. Further, applying bio-geographical
considerations in the place of national considerations prevents the Additional
Indicators from being applied in a meaningful way.

3.3.3

The outcome of the Dogger Bank SAC selection process is considered
through the below analysis to provide a case study to demonstrate how
JNCC’s approach prevents SAC harbour porpoise SAC selection in the UK.

Additional Indicator (a): Continuous or regular presence of the species (subject to
seasonal variations)
3.3.4

For the Additional Indicator (a) ‘continuous or regular presence of the species
(subject to seasonal variations)’ JNCC grade continuous presence as follows:

a.
b.

1-4 months continuous presence: ‘D’ grade
5-9 months continuous presence: ‘C’ grade

73

JNCC ‘Maintaining Favourable Conservation Status of Harbour Porpoise in UK Waters (March 2010)
<http://jncc.defra.gov.uk/PDF/comm09P21a.pdf> accessed 8 July 2013 p. 10.
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c.

3.3.5

10-12 months continuous presence: ‘A’/’B’ grade.
According to EU Guidance, a ‘D’ grade, or a non-significant presence of a
species that results in exclusion from site selection, should only be applied to
vagrant species (which means outside a species’ natural range) or where
populations are too small to be naturally viable.74

3.3.6

By applying a ‘D’ grade to continuous presence of a species for 1-4 months
presence at a site, JNCC are incorrectly applying a ‘D’ or non-significant
grade.

3.3.7

To apply JNCC’s thresholds, a harbour porpoise could be present at a site
during the months of May to August, which is the known and well defined
calving season of the harbour porpoise.75 In Germany for example, presence
during important times for reproduction was a proxy that was used to conclude
that sites were essential to life and reproduction. Yet according to JNCC’s
thresholds, this would still only be 4 months of continuous presence per year
and so a ‘D’ grade would be applied and harbour porpoise SAC selection
would be prevented.

3.3.8

The Bern Convention also requires consideration of migration routes,
wintering, staging and feeding when selecting sites for migratory species such
as the harbour porpoise (refer to Section 2.5).

3.3.9 JNCC’s thresholds for continuous or regular presence are not compatible
with the Bern Convention requirements or Commission guidance and this
must be rectified.

Additional Indicator (b): Good population density (in relation to neighbouring areas)
3.3.10 For Additional Indicator (b) ‘good population density (in relation to
neighbouring areas)’, JNCC apply this indicator in the context of the ‘biological
population’.76 This is explained to mean that the North Sea sites are placed in
the context of the North Sea as a whole (and not with reference to UK national
waters).
3.3.11 JNCC go on to state that in addition to considering the density in the context of
biological population, ‘the abundance of harbour porpoises should be
significantly above the expected or background level to increase the grade
above D’77 (emphasis added).

74

European Commission, Guidelines for the Establishment of the Natura 2000 Network in the Marine Environment: Application of the Habitats
and Birds Directive (May 2007) para 4.4.3.
75
See: PGH Evans and JS Prior, ‘Protecting the harbour porpoise in UK seas, Identifying a network of draft SACs for the harbour porpoise in
the UK’ August 2012 http://www.wwf.org.uk/wwf_articles.cfm?unewsid=6225 > accessed 23 May 2013, p.33.
76
Pinn, E, 2009. Threshold for Designation of Special Areas of Conservation for Harbour Porpoise and Other Highly Mobile, Wide Ranging
Marine Species. Annex 1 to JNCC Committee Paper P10Sept08, amended 13 February 2009, Pinn pg 12.
77
Ibid.

25

Harbour porpoise Special Areas of Conservation
Revised November 2013

3.3.12 An analysis of the legal requirement to consider national populations at the
Stage 1 selection process is set out at Section 3.4 below. Examples from
other Member States also highlight how such considerations must take place
within a Member State’s national boundary. For example in Ireland, the
‘density’ Additional Indicator is applied on the basis of the entire national
population. Denmark and Germany consider density with respect to their
national waters but on a regional sea scale. This means that Germany
compare abundance of harbour porpoises on their North Sea sites to their
national waters of the North Sea, and Baltic sites to their Baltic Sea national
waters.78
3.3.13 However, in the UK, JNCC consider the North Sea sites in the context of the
North Sea as a whole (including for example also Danish, German and Dutch
seas)79. In doing so, the UK Government is applying the wrong geographical
reference area when selecting harbour porpoise SACs.
3.3.14 Further, the JNCC thresholds require density to be ‘significantly’ different to
surrounding areas. Good population density in relation to neighbouring areas
could be more usefully interpreted to mean a population density that is not
less than surrounding areas. JNCC’s implementation restricts the application
of the Additional Indicator relating to density because it sets a higher standard
than is intended by the Additional Indicators and which is not justified legally.
The ‘significantly better than’ test, which is applied by JNCC, has meant that
considerations relating to density have not been appropriately implemented by
JNCC to assist harbour porpoise SAC representation as a qualifying feature.
This is not in accordance with EU Guidance and is in contrast to other
Member State’s practice.

78
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Case study - The Dogger Bank and population density
	
  
Problem Analysis: The UK Government considered population density at the UK Dogger Bank
site in relation to a bio-geographic scale over and above its obligation to select SACs at a
national level. JNCC compared the numbers of harbour porpoises that reside in the UK Dogger
Bank site against harbour porpoises that move through the whole of the North Sea (including
other Member State’s national waters), effectively diluting the national obligation to select
harbour porpoise SACs.
Solution: The UK Government must, in accordance with its obligations under Article 3(2) and Annex
III, consider abundance of the harbour porpoise on North Sea sites by reference to the UK entire
harbour porpoise population, or at least compared to UK national waters of the North Sea. The UK
Government is not permitted under EU law to pursue an approach whereby if neighbouring German
and Dutch sites have equal population densities of the harbour porpoise this would prevent the UK
from selecting a site to protect the harbour porpoise. This must be rectified.
Problem Analysis 2: The UK Government has applied an unduly onerous threshold to its evaluation
of density of the harbour porpoise population in the Dogger Bank SAC. Because the density of the
population within the SAC boundary is not known to be significantly higher than surrounding
areas, the harbour porpoise has been excluded as a qualifying feature.
Solution 2: The UK Government must not restrict application of the Additional Indicators by applying
restrictive scoring thresholds. Application of the precautionary principle could go some way to rectify
this problem (refer to Section 3.6).

Additional Indicator (c): High ratio of young to adults during certain periods
3.3.15 JNCC do not apply Additional Indicator (c) ‘high ratio of young to adults during
certain periods’ because the data available is not ‘amenable to analysis of this
type’.80
3.3.16 Harbour porpoises have a well-defined calving season and it is therefore
possible to make assumptions about presence of young when there are high
densities of harbour porpoises located during the known calving season. In
order to apply this indicator it is necessary to make such assumptions
because it is very difficult to detect young in the water.
3.3.17 The available data can therefore be used to make assumptions with regard to
the ratio of young to adults during certain periods.
3.3.18 The German example illustrated at Section 2.7 above shows how this can
work in practice. That is, the Germans used ‘high density during the known
important times for reproduction’ as a proxy for Additional Indicator (c).

80
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3.3.19 Such areas should also be closely examined during the calving season.81 This
has also not been undertaken by JNCC.
3.3.20 EU Guidance also recommends reliance on expert judgment to consider this
indicator.82 This has not been implemented by JNCC. It therefore seems that
JNCC are not complying with the recommended approaches in implementing
the Additional Indicators. JNCC have not made any effort to use the Additional
Indicators in accordance with EU guidance to select harbour porpoise SACs.

Case study - The Dogger Bank and ratio of young to adults
	
  

Problem Analysis: JNCC have rejected this indicator in the Dogger Bank SAC selection process,
as they believe that the best available evidence does not support application of the indicator as a
means to show that an area is essential to the life and reproduction of the harbour porpoise. There
are scientific studies that refute this view. Baines and Earl (1999), for example, relies on genetic
studies which demonstrate that female harbour porpoises disperse less than male harbour
porpoises and conclude that this could be an indication that females show site fidelity to places
they calve and nurse their young, returning to preferred areas for these activities. Further, and
irrespective of JNCC’s view regarding the breeding habits of harbour porpoises, under the Bern
Convention, breeding areas must be considered when selecting protected areas for species such
as the harbour porpoise. As set out in Section 2.5, the Bern Convention is an integral part of EU
law and must be complied with. JNCC are therefore not legally able to completely ignore this
consideration.
Solution: The UK Government must, in accordance with its obligations under the Bern Convention and
as reflected in official EU Guidance, use best endeavours to apply the available data, seeking expert
opinion where appropriate, to implement the Bern Convention and apply Additional Indicator (c).

Additional Indicator (d): Other biological elements
3.3.21 JNCC have not, to date, identified any other biological elements that could be
used to assist harbour porpoise SAC site selection.
3.3.22 The UK has therefore been ignoring its obligations under the Bern Convention
in selecting areas to protect the harbour porpoise. As set out in Section 2.5 of
this paper, the Bern Convention requires that ‘migration routes, wintering,
staging feeding, breeding or moulting areas’ are all necessary factors in
selecting areas to protect the harbour porpoise.
3.3.23 To comply with its obligations under the Bern Convention, which is an integral
part of EU law, the UK Government should consider these aspects of the
harbour porpoise’s life cycle when selecting harbour porpoise SACs.
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and Birds Directive (May 2007) para 4.4.2.
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3.4 National Population
3.4.1

JNCC state that for ‘highly mobile marine species such as the harbour
porpoise, the national population is much less relevant, ecologically, than a
biologically-meaningful population.’83 JNCC therefore conclude that for the
purposes of evaluating the relative importance of areas for the harbour
porpoise, they will consider a ‘biologically meaningful population’ and not the
‘national population’.84

3.4.2 A ‘biologically meaningful population’ is a term adopted by JNCC in its paper
‘Threshold for Designation of Special Areas of Conservation for Harbour
Porpoise and Other Highly Mobile, Wide Ranging Marine Species’. Although
‘biologically meaningful population’ is not defined by JNCC, it is assumed
that this term relates to genetic diversity and whether a population is
biologically isolated.
3.4.3 Criterion (c) of the Annex III Stage 1 criteria does permit Member States to
consider ‘isolation of the population present on the site in relation to the
natural range of the species’ as one criterion to justify designation.
Criterion (c) has been introduced as an approximate measure to ascertain
the genetic diversity of the species. That is, it is considered that the more
isolated a population is, the greater its contribution to genetic diversity of
the species concerned.85
3.4.4

Though there may be an especially strong case for designation in such
circumstances, this is not intended to preclude designation of sites that do not
host isolated populations. Indeed, according to EU guidance, where a
population is not isolated within an extended distribution range, this would not
preclude it from becoming a qualifying feature in a site and the associated
benefits of protection in relation to site management under Article 6.86 It is only
where a population is too small to be naturally viable, or where the species
occurs only as vagrants, that a Member State may exclude it from
consideration for site selection.

3.4.5

Regardless of the precise definition that JNCC would apply to ‘biologically
meaningful population’, from an analysis of the UK approach it becomes clear
that reliance on this test is replacing the national population assessment of
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harbour porpoises in UK waters, despite the fact that a national population
evaluation is the legal requirement under the Habitats Directive.
3.4.6

When JNCC place the harbour porpoise population within a biological context
that extends beyond the UK’s national waters, this effectively dilutes the
significance of a population at a national level. JNCC are therefore limiting the
Stage 1 assessment, which should be a broad assessment of the national
population, to a restrictive assessment of a ‘biologically meaningful population’.

3.4.7

In order to assess the national population and select SACs for mobile marine
species, EU guidance suggests the use of geo-statistical techniques (refer to
Section 2.4).

3.4.8

JNCC do not agree with the EU guidance in relation to the use of geostatistical techniques because, JNCC argue, geo-statistical referencing will not
alone demonstrate continued or regular usage of a site by the harbour
porpoise over a long period of time. JNCC assert that the use of geo-statistical
techniques to identify sites:
‘assumes that the artificial division of biological population along national
boundaries will translate into adequate conservation for the species and
maintenance of favourable conservation status at a national level’.87

3.4.9

It therefore seems that JNCC are asserting that by establishing national
boundaries for harbour porpoise conservation, this will not necessarily result in
appropriate conservation measure for the species.

3.4.10 It is agreed that bio-geographical considerations are necessary and relevant in
ensuring conservation outcomes for a mobile marine species such as the
harbour porpoise. Stage 2 of the SAC selection process has been designed
for just this purpose and the European Commission is able to consider the
‘global ecological value of the site for the bio geographical region concerned’
under Annex III Stage 2. Stage 2 therefore appears to be aligned with JNCC’s
methodology to consider biological populations. However, as set out at
Section 2.2 above, bio-geographical considerations are led by the
Commission and must come after Member States have proposed sites at a
national level. A bio-geographical consideration must not be applied over and
above an assessment of a Member State’s national population when selecting
national SACs under Article 4(1) and such considerations must not prevent
Member States from proposing sites to the Commission.
3.4.11 The UK Government must amend its assessment of a ‘biologically meaningful
population’ over and above selection of harbour porpoise SACs on the basis
87
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of national population and representation at a national level. After the UK has
satisfied its legal obligations to select national harbour porpoise SACs, it
should then consider with the Commission and other Member States how best
to develop and manage such SACs on a bio-geographical scale.

3.5 Bern Convention and the Habitats Directive
3.5.1

As explained above in Section 3.3, UK Government has not been interpreting
Article 4(1) of the Habitats Directive in such a way that incorporates the Bern
Convention requirements. To comply with the Bern Convention, the UK
Government should consider ‘migration routes, wintering, staging feeding,
breeding or moulting areas’ when selecting harbour porpoise SACs.

3.6 Scientific research and application of precautionary
principle
3.6.1

Section 2.6 sets out the UK’s obligation to pay particular attention to and
encourage the necessary research and scientific work to achieve SAC
selection for the harbour porpoise.

3.6.2

Further, research and scientific work to achieve SAC selection is notably missing
from JNCC’s five-step plan (refer to Section 3.1 setting out the JNCC plan).

3.6.3

JNCC’s plan includes research and monitoring. However, this is focused on
threat minimisation and not research and scientific work to achieve SAC
selection for the harbour porpoise.88

3.6.4

As discussed in more detail above, the UK must equally apply both strict
protection and site protection regimes and to focus monitoring and research
on threat minimisation only is legally incorrect and must be addressed
immediately.

3.6.5

In 2009, JNCC reviewed the approaches used by other Member States for the
designation of harbour porpoise SACs. JNCC conclude in this review that:
‘of the methodologies used, there is no single approach that is obviously better
than any other that could be adopted by the UK as an example of best
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practice. Each approach has been chosen in respect to the amount and type
of data available.’ 89
3.6.6

JNCC state that because the UK does not have equivalent data sets to that of
Germany, Denmark, Ireland or Spain, the UK cannot replicate these
approaches. Conversely, France’s approach of applying ‘best available
information while waiting for further studies to be completed’ is deemed to not
be a ‘consistent’ approach by JNCC.90

3.6.7

JNCC are therefore placing the UK Government in breach of the requirement
to undertake the necessary research to achieve SAC selection and are not
complying with the obligation to rely on the best available information it has
available (see obligations set out at Section 2.6).

3.6.8

It is imperative that the UK does not elude its harbour porpoise SAC designation
obligations by virtue of the fact that it does not have the same amount of data as
other Member States who have committed greater resources and initiatives to
complying with their research obligations under the Habitats Directive (such as
the German and Danish examples discussed above).

3.6.9 Until the UK Government completes further research, the UK must use the
best available information to select SACs, and a precautionary approach
must be applied to the harbour porpoise SAC selection process. Not to do
so, could potentially put the entire marine SAC designation process across
Europe in jeopardy.
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Case Study – The Dogger Bank and the precautionary principle
	
  

Problem Analysis: It is noted by JNCC that the SCANS II surveys were not designed to search
for density hotspots, but instead were designed to provide a broad scale population estimate.10 The
use of such data should therefore be applied using a precautionary approach when trying to
extrapolate density estimates. However, JNCC have not applied a precautionary approach and
have also not referred to expert judgment as is suggested by the Commission’s marine guidelines
in data deficient situations. Nor has any effort been made to undertake smaller scale surveys,
which may more usefully determine areas of high density.
The SCANS II data gave some indication that there may be a greater than average density at the
UK Dogger Bank Site. However, the data was not sufficient to prove that population density is
better than a neighbouring Member State’s. As stated at Sections 3.3.2 and 3.4, this applies the
wrong bio-geographic scale, but it also demands scientific certainty, which is not possible with the
available data.
JNCC have questionably interpreted the SCANS II data to provide a definitive conclusion that the
Dogger Bank SAC is no more important for harbour porpoises than other parts of the North Sea
and therefore the harbour porpoise has not been included as a qualifying feature.
Solution: The UK Government must apply the precautionary principle when selecting harbour
porpoise SACs. The UK’s analysis of harbour porpoise SAC selection at Dogger Bank must be
reviewed.

4. Solutions
4.1.1

There are 33 SACs that have been selected by the UK Government, which
feature harbour porpoises as a non-qualifying feature. In light of the above
arguments, these 33 SACs must be re-evaluated and re-assessed applying
the correct legal tests.

4.1.2

New harbour porpoise SACs must also be proposed applying the best
available scientific evidence and evaluating harbour porpoise SACs
implementing each of the correct legal tests as set out in this paper. Please
refer to the WDC and the WWF reports91 for an identification of areas of
critical habitat that may be suitable for the harbour porpoise in UK waters.
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5. Conclusions
5.1.1

European best practice shows that while challenging, selection of harbour
porpoise SACs is possible and indeed necessary to achieve favourable
conservation status for this species. The UK’s failure to designate harbour
porpoise SACs seems in part due to a belief that the best conservation
measure for the harbour porpoise flow from strict species protection as
opposed to habitat protection; and also in part due to data deficiencies. This is
in breach of the Habitats Directive because:
a. The UK Government has chosen to focus on individual threat and impact
reduction in respect of the harbour porpoise over and above
implementation of site protection and selection of SACs to benefit the
harbour porpoise.
b. The UK Government is not committing to undertake the necessary
research and scientific work to achieve harbour porpoise SAC selection
under Article 18 of the Habitats Directive.

5.1.2

The UK’s research efforts are in stark contrast to other Member States who
have undertaken dedicated research to identify or confirm appropriate sites for
SAC designation. For example, in Germany year-round aerial surveys were
conducted between 2002 and 2006 following line transect methodology and in
areas with higher occurrence of harbour porpoise, additional flights were
carried out. 92 These surveys incorporate finer scale survey work than occurs
in the UK. Further, in Denmark data from satellite tracking, aerial ship surveys
as well as acoustic ship surveys were collected from 1997 to 2007.93

5.1.3

Notwithstanding the greater research efforts that are required by the UK to
legally comply with its Article 18 obligations, the UK’s deficiencies in statistical
data should not and cannot be allowed to prevent SAC designation. In fact,
the lack of data and the inability to detect trends before damage is done to the
harbour porpoise conservation status highlights the need for urgent
precautionary action.94 A precautionary approach to SAC designation is
supported by European law generally and recent independent scientific
studies combined with a purposive and precautionary interpretation of Articles
3(2), 4(1) and the Annex III criteria, have demonstrated that there are areas in
UK waters which can be shown to be essential to the life and reproduction of
the harbour porpoise.
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5.1.4

The UK Government is in breach of the Habitats Directive because it has
failed to apply the best available scientific information and accept the role of
the precautionary principle in selecting SACs.

5.1.5

The UK’s failure to apply the precautionary principle along with the best
available evidence is further compounded by an overly restrictive application
of the Additional Indicators, which includes a consideration of a ‘biological
meaningful population’ instead of the legal requirement to consider the
national population. This is in breach of the Habitats Directive because:
a. The UK Government is using the wrong bio-geographic reference area and
is not selecting harbour porpoise SACs on the basis of the population of
harbour porpoises that exist in the UK’s national waters (as is required
under Article 3(2) and Annex III criteria).
b. The Additional Indicators are either completely ignored by the UK
Government or are interpreted in such a way so as to render them
meaningless.

5.1.6

Additional SACs must therefore be selected and proposed to the European
Commission immediately applying the correct legal tests to bring the UK into
compliance with the Habitats Directive in respect of representation of harbour
porpoises SACs. The UK Government must propose such sites based on the
available evidence. Further, the existing 30 SACs in UK waters which feature
harbour porpoises as non-qualifying feature should be re-evaluated and reassessed applying the correct legal tests.
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